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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:

(1) siT SeaTa SLoeh STTa=ad, 1994 T &=l ofdd Hid aaTq T ATHT & o< H Yalh &T &l
SY-ETRT & TAH TLqh o Sravia Qaelur e efie gi=r, ARd X, f&aw garery, Toied [99m,
=T} 2R, Sttaw d9 9aw, €68 7, 7% fewdl: 110001 st & St =13y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehgu §ewt@ another during the course
b3 N
of processing of the goods in a warehouse or 1n/sto?agewwhei er in a factory or in a

P/
& i,
warehouse. y



(@  aRa % arge el g ar weer § Ratfia A o ar arer F FfREir § s go vy 9 )
STITE [ & TXae & AT § ST X & 9Tg< el g a7 v # [Ratfad g i

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) ST ScaTe it STaTaT Yo & AT % (g ST SIET Hiee "IN Al T ¢ SR YW I ST g
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) FrT IATRA o (3rfier) Fammes, 2001 F [aw 9 F i e yor dear su-8 F ar
giaal #, 30T e F 9 swaer IV RFtw F 7 A F fager-ense g rfier swger it Erar
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) TGS ardes & a1y SIg! Wy ThH U o ©UY AT I H g S9F 200/ - G GIAT H
ST A STt e e U WTE & SATaT 87 ar 1000/ - Ht 9 SFrarT 7 s

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

HT o, Hra T ITUTET oo Td AT HT AN ~=ITaTIEsor 3 T srdier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) = SCITeT Qo TataW, 1944 $F a=r 35-d1/35-3 F siavta:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /

refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac m@y in the form of
crossed bank draft in favour of Asstt. Registar of a brafdg
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) Tl 3w reer H S g AT T GHIA BT & AT T Tof QLT & [ HIE HT AT ITYH
&1 ¥ T s =Ry 39 9% ¥ g gu off T Rrer w9 ¥ = & g garlRaia st
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT gFF AGEIT 1970 ToAT AW 6T AT -1 & sfavia MaiRa g aqar S5
AT AT Gerenesr FATrRATT Foiae srierenrt & eesr § & Tede 6l T IAuX € 6.50 3 #1 =y
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) =7 A gefAq Armet sy FEEr e arer Rt i e o sare sreRfva R srar g S e
[, Feald SeATET Yo Td TaTehT el waraiaeneer (wratfafen) Rae, 1982 # iRa

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EIHT g, HeElT SeUTe (o U HaTh] Aoy wramteEe (Reee) T wi srdfter & wraer
¥ HderwiT (Demand) T €€ (Penalty) & 10% T3 STHT HTAT AT gl gITi(h, ATAHAH q& STHI
10 FXE ¥9C 3| (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided

that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i amount determined under Section 11 D;
(ii)  amount of erroneous Cenvat Credit taken;
(iiiy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = ser 3 9 erdler FTferenor 3 wwer ST Qe SrraT e AT qve faried g df " g Iy
T ¥ 10% SFIATT TR AT w15t erer qu Ranfaa g1 7 08 F 10% ST I 7 ST Hehei gl

In view of above, an appeal against thisfgrdermshall lie before the Tribunal on
payment of 10% of the duty demanded wherg, %futy,f r,.‘f.ij.'
or penalty, where penalty alone is in disputfg-‘ s
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F. No. GAPPL/COM/CEXP/250/2023

TN sireyr / ORDER-IN-APPEAL

M/s. Murugappa Morgan Thermal Ceramics Ltd, Plot No. 681, Moti Bhoyan
Village, Kalol Khatraj Road, Kalol, Gandhinagar (hereinafter referred to as the appellant)
have filed the present appeal against Order in Original No. AHM-CEX-003-JC-5P-024-
22-23 dated 30.03.2023 [hereinafter referred to as “the impugned order”] passed by the
Joint Commissioner, CGST & C.Ex, Commissionerate Gandhinagar [hereinafter referred
to as “adjudicating authority"].

2 Briefly stated, the facts of the case are that the appellant were holding Central
Excise Registration No. AAACM4385MXMO002 were engaged in manufacture of Ceramic
Fibre Blankets falling under Chapter 69 of the CETA, 1985. They were availing Cenvat
Credit facility under the Cenvat Credit Rules, 2004 (hereinafter referred to as the CCR,
2004). During the course of Central Excise Audit, conducted for the period from April,
2012 to February, 2014, it was observed that apart from manufacturing activities, the
appellant were also engaged in trading activities. Since trading activity has been
included under the definition of exempted services, the appellant had to follow the
procedure laid down under Rule 6 (3) of the CCR, 2004 while availing cenvat credit on
input services. However, the.appellant had neither paid the amount as determined
under Rule 6(3A) nor had they maintained separate accounts. Hence, the appellant were
required to pay an amount equal to six per cent of the value of exempted services. It
appeared that the appellant were liable to pay an amount of Rs.10,98,701/- for the
period from 01.04.2011 to June, 2014.

2.1 It was also observed that the appellant had also taken credit on various input
services viz. Manpower Supply service, Banking and Financial Services, Works Contract
Services, Professional Services, Transportation Services, Consultancy Services,
Maintenance & Repair Services, Testing, Inspection and Certification Services, Security
Services etc. which cannot be segregated in terms of their use between manufacturing
and trading activities, being common services. Trading Activity was covered under the
definition of service with effect from 01.04.2011. It appeared that prior to 01.04.2011,
trading activity did not fall under the definition of service. Therefore, the various services
used by them for carrying out the trading activity cannot be considered as input service
under Rule 2 (I) of the CCR, 2004. Accordingly, the appellant was not eligible to take
cenvat credit on ineligible services for provision of trading activity which was not
covered under the category of service prior to 01.04.2011. Thus, the appellant was
required to reverse the cenvat credit amounting to Rs.36,138/- wrongly taken in respect
of the service tax paid on various services used in trading activity during the period from
~ October, 2009 to March, 2011. The amount was worked out on the basis of the ratio of
trading sales and the total turnover. The appellant provided the details of the trading
activities carried out by them during the period from October, 2009 to June, 2014.

2.2 The appellant was issued a SCN V.69/15-118/DEM/OA/14 dated 16.10.2014

proposing demand and recovery of the cenvat credit amounting to Rs.36,138/- taken in

respect of service tax paid on various services used in trading activity during the period

from October, 2009 to March, 2011 and Rs.10,98,701/- forthe period from April, 2011 to

June, 2014, under Rule 14 of the CCR, 2004 read wi TI(A) @) of the Central
5,3,
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Excise Act, 1944 alongwith Interest under Rule 14 of the CCR, 2004 read with Section
11AA (erstwhile Section 11AB for the relevant period) of the Central Excise Act, 1944,

Imposition of penalty under Rule 15 of the CCR, 2004 read with Section 11AC of the
Central Excise Act, 1944 was also proposed.

3. The said SCN was adjudicated vide OIO No. AHM-CEX-003-ADC-MSC-050-15-16
dated 26.02.2016 wherein the demands were confirmed along with interest. Penalty of

Rs.5,85,488/- was imposed under Rule 15(2) of the CCR, 2004 read with Section 11AC of
the Central Excise Act, 1944. '

4. Being aggrieved, the appellant filed appeal and the Commissioner (Appeals),
Ahmedabad, who vide OIA No. AHM-EXCUS-003-APP-038-17-18 dated 05.07.2017
remanded the case back to the adjudicating authority. In denovo proceedings, the case
was adjudicated vide Order No. AHM-CEX-003-ADC-MSC-010-21-22 dated 24.05.2021,
wherein the demand of (Rs.36,138/- and Rs.10,98,701/-) were confirmed along with
interest. Penalty of Rs.5,85,488/- was imposed under Rule 15(2) of the CCR, 2004 read
with Section 11AC of the Central Excise Act, 1944.

5. Being aggrieved with Order No. AHM-CEX-003-ADC-MSC-010-21-22 dated
24.05.2021, the appellant filed appeal and the appellate authority set aside the
impugned order and allowed the appeal by way of remand vide OIA No. AHM-EXCUS-
003-APP-015/22-23 dated 06.05.2022 in terms of the directions contained below:
“74  As regards the demand amounting to Rs.10,98701/- pertaining to the
period from April, 2011 to June, 2014, I find that it was held in the OIA supra that
the cenvat credit demanded cannot be more than the credit availed. It was further
observed that the cenvat credit availed in exempted services Is required to be
determined. The appellant had in the said proceedings contended that they had
reversed the credit involved. It was in this context that the issue was remanded
back to the adjudicating authority for determining the cenvat credit availed by the
appellant in respect of the exempted services. I find that there is no material on
record to indicate that the department had challenged the said order of the
Commissioner (Appeals) and that the same was overturned by a higher appellate
authority. Therefore, the OIA supra was binding on the adjudicating authority.
However, I find that the adjudicating authority has rather than complying with the
directions of the Commissioner (Appeals) and deciding the matter limited to
determining the cenvat credit involved in the exempted service, proceeded to
again adjudicate the case by interpreting the provisions of Rule 6 (3) and (3A) of
the CCR, 2004. In doing so, the adjudicating authority has acted in total defiance
of the order of the Commissioner (Appeals) which amounts to Judlicial indliscipline.

7.5 in view of the above facts, the matter is remanded back to the
adjudicating authority for the only and iimited purpose of determining the
amount of cenvat credit availed by the appellant in respect of exempted
services. Therefore, the #im ed order insofar as it pertains to the demand
i ,?Z%I/— » e period from April, 2011 to June, 2014, is
34‘:“?‘&]@%0 “he adjudicating authority for fresh decision.
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8. vAccord/'ng/y, the impugned order is set aside and the appeal of the
appellant is allowed by way of remana, in terms of Para 7.5 above.”

In the remand proceedings, the matter was adjudicated vide impugned order

confirmed the demand of Rs.10,98,701/- along with interest. Penalty of Rs.5,49,351/-
was also imposed under Rule 15 {2) of the CCR, 2004 read with Section 11AC of the

Central Excise Act, 1944.

7.

Being aggrieved with the impugned order, the appellant have filed the instant

appeal on the following grounds:

>

The Commissioner (Appeals) in OIA dated 06.05.2022 had remanded the case with
the directions that the demand of cenvat credit for the entire period has to be
calculated on the proportionate basis as per Rule 6 (3A) and the reversal of Rs.
1,75.192/- made by the appellant for the entire period from October, 2009 to June,
2014 is to be verified by the Adjudicating Authority. The Commissioner (Appeals)
had never disallowed proportionate reversal of cenvat credit for the entire period
from October, 2009 to June, 2014 and therefore, the Adjudicating Authority should
have examined the issue of proportionate reversal of cenvat credit for the entire
period from October, 2009 to June, 2014.

The Commissioner (Appeals) while passing the OIA dated 06.05.2022 held that the
issue as regards to the demand of Rs. 36,138/~ for the period of Oct. 2009 to
March, 2011 was decided by the Commissioner (Appeals) in the OIA dated
05.07.2017 and therefore, the Adjudicating Authority again could not have
confirmed the demand. The Commissioner (Appeals) therefore, held that the
demand of cenvat credit for the entire period of October, 2009 to June, 2014 is
sustainable, but the appellant was eligible to proportionately reverse the cenvat
credit attributable to the exempted service. However, the Adjudicating Authority
has not examined the issue as regards to the demand of cenvat credit for the
period from Oct. 2009 to March, 2011, and also confirmed the demand of cenvat
credit of Rs. 10,98,701/- without considering the documentary evidence submitted
by the appellant. The appellant had submitted the documentary evidence thereby
proving that for the period from October 2009-10 to June, 2014, the proportionate
cenvat credit attributable to the exempted service (trading) was Rs. 1,75,192/-
which was duly reversed by the appellant through challan dated 31.01.2015.
Therefore, the impugned order bassed by the Adjudicating Authority is devoid of
merits and deserves to be set aside in the interest of justice.

The Commissioner (Appeals) had specifically directed the Adjudicating Authority to
calculate the proportionate cenvat credit by following the provisions of the Rule

‘6(3A) of the Cenvat Credit Rules, 2004. Moreover, the Adjudicating Authority

should have granted the option to the appellant to proportionately reverse the
cenvat credit in terms of Rule 6(3A) of the Cenvat Credit Rules, 2004.

re?I;'L d upon the verification report sent by the
28 Har.
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which was based on some wrong
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assumptions and presumptions. This report of the Range Superintendent was
obtained behind the back of the appellant after the conclusion of the personal
hearing held on 20.12.2022. The appellant was never shown the contents of the
report and therefore, the impugned order has been passed in gross violation of
principles of natural justice. The Adjudicating Authority has solely relied upon the
verification report dated 21.03.2023 submitted by the Range Superintendent which
was never supplied to the appellant and the Adjudicating Authority has also not
called upon the appellant to furnish the explanation regarding the contents of the
report. They placed reliance on case laws- (i) Ramchandra Carpet Palace -2006
(195) E.L.T. 238 (Tri. Mumbai); UNISEF Electronics (India) Pvt. Ltd. - 1998 (101) E.L.T.
514 (Tribunal).

In the subsequent round of litigation, the Commissioner (Appeals) vide OIA dated
06.05.2022 agreed with the submissions of the appellant that of the proportionate
amount of cenvat credit is reversed by the appellant, it would amount to non-
availment of such cenvat credit and therefore, the matter was again remanded by
the Commissioner (Appeals) for the purpose of calculating the proportionate
cenvat credit to be reversed by the appellant. Thus, the Commissioner (Appeals)
has remanded the case to the Adjudicating Authority only for the purpose of
verifying the fact whether the amount of Rs. 1,75,192/- reversed by the appellant in
terms of Rule 6(3) of the Cenvat credit Rules, 2004 by challan dated 31.01.2015 was
correct.

The appellant vide calculation submitted on 22.12.2022 provided the details of the
trading service by providing the difference between the sale value of the goods
traded and cost of the goods traded. Therefore, the said difference in the figures of
sale value of traded goods -and value of trading service was obvious and the
calculations made by the appellant were genuine. However, the Adjudicating
Authority has wrongly relied upon the report of the range superintendent which
has compared to different value and wrongly suggested that there was a difference
in the figures submitted by the appellant as compared to the figures mentioned in
the show cause notice. The Adjudicating Authority has not considered the
calculation provided by the appellant in relation to the proportionate cenvat credit
attributable to the exempted service, otherwise, it could have been easily identified
that the appellant has derived the value of trading service by calculating the
difference between sale price of the traded goods and cost of the traded goods.
The appellant was never informed about this difference and no clarification was
ever sought by the Adjudicating Authority.

The appellant submits that the calculation of proportionate cenvat credit reversed
by the appellant was prepared on the basis of the documentary evidence such as
the records maintained by the appellant like ledgers, ER-1 returns and other
records available in electronic form. The appellant along with the calculation sheet
had also provided the detleS)iCh\as sale of the exempted goods for the period

from October, 2009 to Ju 4o?f_);‘l&,,,ﬁcﬁ‘l?r;\,l\alue of the dutiable goods manufactured
total common cenvat credit vg-'-fgd i hput services. The appellant has provided

the sale value of the tr }ch year and also the cost of the traded
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goods and the difference of sale value and cost price was taken as the value of
trading service as per explanation -1 (c) of*Rule 6 (3D) of the cenvat credit rules.
Wherever, the difference between the sale price and cost price of the traded goods
was less than 10%, the 10% of the cost of the traded goods was taken as the value
of the trading service. Therefore, the calculations of proportionate credit was made
by the appellant in accordance with the provisions of Rule 6 (3A) and therefore, the
Adjudicating Authority had no jurisdiction to discard the calculation submitted by
the appellant without examining the same. The Adjudicating Authority has chosen
to rely solely on the verification report which was irrelevant for the purpose of
calculation of proportionate cenvat' credit. Moreover, the appellant was never
asked to provide any explanation or any further documentary evidence to support
the calculations made by the appellant. Therefore, the impugned order is clearly
against the remand directions given by the Commissioner (Appeals) and deserves
to be set aside in the interest of justice.

To put an end to the controversy, the appellant is submitting a certificate of
chartered accountant certifying the calculation of proportionate cenvat credit and

-the appellant is also enclosing the documentary evidence in support of the

calculation. The certificate issued by chartered accountant and the supporting’
documents are submitted by way of separate paper book.

The appellant submits that the Order dated 06.05.2022 passed by the
Commissioner (Appeals) reménding the case back to the Adjudicating Authority
was not challenged by the department in the appellate forum. Therefore, the
findings given by the Commissioner (Appeals) were accepted by the department in
the present case. Thus, the findings of the Commissioner (Appeals) that the
proportional cenvat credit can be reversed by the appellant even at later stage
have attained finality and therefore, the Adjudicating Authority has no jurisdiction
to give contrary findings. The action of the Adjudicating Authority is totally
unlawful because the directions given by the Commissioner (Appeals) were
completely ignhored by the Adjudicating Authority in the present case. Therefore,
impugned Order passed by the Additional Commissioner is without application of
mind and unsustainable as the same has been passed without considering the
directions of the appellate authority.

The appellant submits that non-compliance of remand directions is an utter
disregard to the judicial discipline and such approach deserves to be severely
deprecated. The appellant submits that. the Hon'ble Courts have on several
occasions censured the actions of the Adjudicating Authority and Commissioner
(Appeals) in remand proceedings. The Hon'ble Tribunal in case of Prabhakar L.
Mehta vs. Commissioner of Customs (P), Ahmedabad - 2006 (202) E.L.T. 524 (Tri. -
Mumbai) held that Tribunal directions are not an empty formality. Orders in -
remand have to be complied by the lower authorities. The Tribunal further held
that failure would only result in setting aside the order. There is no purpose served
in remanding a matter if the order in remand, is
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The Adjudicating Authority has committed grave error in passing the impugned
order because the recovery of a disproportionate high amount of Rs. 10,98,701/-
and Rs. 36,136/~ for a relatively small sum of Rs. 1,75,192/- being Cenvat credit of
input services attributable to trading activities is wholly illegal, unjustified. The
Adjudicating Authority has not considered the fact that the Credit attributable to
the Exempted services had been reversed and thus the impugned Order passed
without consideration of facts is unjustifiable and liable to be dropped. The
appellant submits that when an assessee reverses/ pays back appropriate amount
of cenvat credit, it is a situation as if the assessee had not taken any cenvat credit.
Even if such reversal was made by the assessee subsequently i.e, at a stage and
time after such cenvat credit was taken, the situation is still as if the assessee had
not taken the cenvat credit when appropriate amount of cenvat credit stood
reversed. In this regard, the following case law may be considered because the
scheme and purpose of Rule 6 of the Cenvat Credit Rules is explained by the
Courts of Law and the Appellate Tribunal in following cases :

) Hello Minerals Water (P) Ltd. V/s UOI reported in 2004 (174) ELT 422 (All):

® Hi-Line Pens Pvt. Ltd. V/s Commissioner reported in 2003 (158) ELT 168
(Tri. - Del):

° Bharat Earth Movers Ltd. V/s Collector reported in 2001 (136) ELT 225 (Tri.
- Bang.):

° Mercedes Benz India Ltd. reported in 2015 (40) STR 381

) Bombay Minerals Ltd. vs. CCE Rajkot - 2019 (29) G.S.T.L. 361 (Tri. - Ahmd.)

On the basis of the above, the legal position that emerges is that when an assessee
reverses or pays back the amount of credit taken on the inputs/input services used
in relation to the manufacture .of particular final products or rendering services,
such reversal or paying back of credit would result in a situation where the
assessee was deemed to have not taken the credit at all. The further legal position
that emerges from the above referred case law is that such reversal may be at the
time of clearance of the goods from the factory, may be at a time subsequent to
such removal of final products from the factory, or such reversal may also be after
the Revenue initiated investigation and enquiries against the assessee in the

matter.

In this view of the matter, the only obligation on the appellant had been to
reverse/pay back amount equal to Cenvat credit attributable to input services used
in respect of trading business. However, the appellant has paid back such
proportionate Cenvat credit and therefore, the Revenue has no authority in law to
now demand a substantially higher amount from us by suggesting that payment
was required to be made by us at the rate of 6% of the exempted goods. The value
of exempted goods is also incorrectly and erroneously arrived at by the Revenue,

i

and therefore also thep &}rg?,?};&?'ﬁcation in the demand of amount equa.l to. 6% of
the value of exempieB560 .‘%Iﬁ‘% impugned order passed by the Adjudicating
Authority deserves s%ﬁ;ggﬁd pir he interest of justice.
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The reversal of input stage credit at a later stage is permissible in law and since the
Appellant had reversed the amount of ‘Credit viz. Rs. 1,75192/- availed on
exempted Services, the issue in the present case no longer survives. However this
fact has not been considered during the passing of the impugned order despite
there being direction of the Commissioner (Appeals). In light of the fact that the
proportionate credit was already reversed, the impugned order deserves to be set
aside in the interest of justice.

The Adjudicating Authority has committed a grave error in confirming the demand
by invoking Larger period from F.Y. October, 2009 to June, 2014. Proviso to Section
73(1) of the said Finance Act is invoked in the present case, and suppression of
facts with an intent to evade payment of service tax is alleged for invoking larger
period of 5 years. Existence of essential ingredient for invoking larger period
namely concealment of material information is also alleged. However, it is
submitted that there has never been any suppression of facts or concealment of
information or intent to evade paymént of service tax on the part of the Appellant.
The action of invoking larger period of limitation is unjustified and without
jurisdiction.

‘The balance-sheet being a public document, any demand raised on the basis of
information appearing in the balance-sheet after invoking extended period of
limitation was illegal because the allegation of suppression of facts cannot be
made when some information was appearing in a public document like the
balance-sheet of the Appellants. The entire basis of invoking extended period of
limitation i.e. non-availability of the relevant information is thus, totally incorrect.
‘Where all the facts discussed in the show cause notice issued to us were within the
knowledge of the Department right from day one. Under these circumstances, the
show cause notice issued to the Appellant was barred by limitation and there was
no justification in the action of confirming extended period of limitation against
the Appellant. Therefore, the impugned order passed by the Adjudicating
Authority deserves to be set aside in the interest of justice.

The imposition of penalty invoking the provisions of Rule 15 of the Cenvat Rules is
not justified in this case. The appellant had not acted dishonestly or
contumaciously and therefore, not even a token penalty would be justified. The
present one is not a case where the Appellant had committed contravention of any
of the Rules with an intent to evade payment of duty. The Appellant has also not
committed breach of any Rules with an intent to evade payment of duty. In this
view of the matter, no penalty or interest could be justifiably imposed.

Recovery of interest under the provision of Rule 14 of the Cenvat Credit Rules read
with Section 11AA of the Act, is also without any authority in law inasmuch as the
said provisions are not at all attracted in the instant case. Though Cenvat credit of
service tax paid on the said services were availed by the Appellant: however, as is
evident from the Appellant's 1. c—md«s,t\h? same were not utilized by us at any
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recovery of any interest over and above the said amount is clearly arbitrary and
without any legal justification.

8. Personal hearing in the case was held on 28.11.2023. Shri Sudhanshu Biassa,
Advocate, appeared for personal hearing on behalf of the appellant. He re-iterated the
contents of the written submission. He stated that the adjudicating authority never
called for the documents to verify the calculation of proportionate Cenvat credit. We
are ready to submit the documents. Hence, he requested to remand the matter.

8. I have carefully gone through the facts of the case, submissions made in the
Appeal Memorandum, oral submissions made during the personal hearing, additional
submissions made by the appellant and materials available on records. The issue before
me to decide is whether the cenvat credit of Rs.10,98,701/- ordered for recovery
alongwith interest and penalty is legal and proper or otherwise? Period involves is April,
2011 to June, 2014, '

10.- In the OIA dated 06.05.2022, it was held that the demahd of Rs.36,138/- for the
period of Oct, 2009 to March, 2011 was decided by the then Commissioner (Appeals)
vide OIA dated 05.07.2017 and the matter was remanded with the limited purpose of
determining the amount of cenvat credit availed by the appellant in respect of
exempted services during the period from April, 2011 to June, 2014. In the impugned
order, the adjudicating authority, based on the calculation of Rs.1,75,192/- (attributed to
the exempted services) submitted by the appellant and paid vide challan dated
31.01.2015, sought a report from Range Superintendent to verify the above calculation.

11. The Range Superintendent vide letter dated 21.3.2023, observed that to quantify
the demand as per provisions prescribed under Rule 6(3) and Rule (3A) of Cenvat Credit
Rules, 2004 as discussed in para no. 7.4 8 7.5 of the OIA No. AHM_EXCUS-003-APP-
015/2022-23 dated 06.05.2022, trading sales value, clearance value of goods and total
Input Service Credit are required. He observed that as per the SCN the total reversal

amount arrived is for Rs.10,98,701/- whereas as per the calculation submitted by the
appellant it is Rs.1,75,192/-. Huge difference was noticed and as the appellant has not

provided any data to cross verify the figure given by the appellant. Several attempts
were made to contact the appellant but it was not possible to quantify the demand as
per Rule 6(3A) as the required data is not available on record and the same has also not
been provided by the appellant.

12. The adjudicating authority agreed with the observations of the Range
Superintendent and in the absence of supporting documents and conflicting figures,
determined the cenvat credit demand for April 2011 to June 2014 @6% of the value of
exempted services which amounted to Rs. 10.98,701/-. The appellant in the appeal
memorandum have submitted that a certificate issued by a Chartered Accountant and
the supporting documents has been submitted by way of separate paper book.
However, on going through the appeal documents, ;jr\rf that no such documents were

provided.
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13. Further, as regards, their contention that a copy of verification report dated
21.3.2023 was not provided to them hence they could not provide a clarification for the
difference observed in the report, I find that the adjudicating authority in the remand
proceeding, has totally relied on the verification report of the Range Superintendent,
which was not provided to the appellant. The appellant submits that the calculation of
proportionate cenvat credit reversed was prepared on the basis of the documentary
evidence such as the records maintained by the appellant like ledgers, ER-1 returns and
other records available in electronic form. Along with the calculation sheet they claim to
have provided the details such as sale of the exempted goods for the period from
October, 2009 to June, 2014, total value of the dutiable goods manufactured total -
common cenvat credit availed on-input services. Moreover, they also claim that they
were never asked to provide any explanation or any further documentary evidence to
support their claim: I find that it was the obligation of the appellant to provide the
documents justifying the calculation arrived by them which was not done by them.
However, in the interest of natural justice, I find that the appellant shall be provided a
'copy of the verification report dated 21.3.2023 and an opportunity to justify their
calculation alongwith the supporting documents and CA. certificate issued in this
regard.

12. In light of above discussion and findings, I find that the matter needs to be
remanded back to the adjudicating authority who shall provide a copy of the verification
report dated 21.03.2023 to the appellant and record the findings on the submissions
made by the appellant. Further, the appellant is also directed to provide all relevant
documents justifying the amount of Rs.1,75,192/- attributed to exempted services.

13.  Inview of the above discussion, I allow the appeal filed by the appellant by way
of remand.

14.  Srdieted ! GIRT &S 1 315 Srier T YT SURIh aieh ¥ T3 siraT 21
The appeal filed by the appellant stands disposed of in above terms.

L (Teftew)
T/ Attested : Dated: Q_E{—December, 2023
2} '
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To

M/s. Murugappa Morgan Thermal Ceramics Ltd, - Appellant
Plot No. 681, Moti Bhoyan Village,
Sanand-Kalol State Highway,
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Taluka : Kalol, District : Gandhinagar.

The Joint Commissioner, : - Respondent
CGST & C.Ex., Commissionerate Gandhinagar

Copy to: -

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.
2. The Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.
3. The Superintendent (System), CGST, Appeals, Ahmedabad (for uploading the OIA).

‘,ﬁ/Guard File.
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